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On August 5, 2020 the first of five stages of the 77th edition of the Tour de Pologne took place. In the
final meters of the first stage of the race around Poland, an unfortunate accident occurred. Jumbo-
Visma rider, Dylan Groenewegen, who fought for the victory, deviated from his line and by going to the
right prevented Fabio Jakobsen from riding and finishing the race. As a result, the Deceuninck-Quick-
Step cyclist hit the barriers at high speed and suffered very serious injuries. Fabio Jakobsen, a talented
cyclist, was taken to hospital in a severe condition. One of the judges who stood nearby and handled the
photocell as well as numerous cyclists from the peloton were also seriously injured. By the commissaires’
panel decision Dylan Groenewegen was disqualified and excluded from further competition. The Union
Cycliste Internationale considered the cyclist's behaviour unacceptable and referred the matter to the
Disciplinary Commission, to request the imposition of sanctions commensurate with the seriousness of
the facts. It will be extremely difficult to determine that the injuries suffered by Fabio Jakobsen in the
crash at the finish of the first stage of the 77th Tour de Pologne were caused under the conditions of
sport risk justification.
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INTRODUCTION

The 2020 Tour de Pologne was expected to be unique as it was the first stage race after
the break caused by the coronavirus - SARS-CoV-2. However, the 77th edition of Tour
de Pologne is famous for other reasons. At the finish of the first stage of this race an
unfortunate accident happened. Fabio Jakobsen, a talented cyclist of the Deceuninck-
Quick-Step team, suffered serious injuries.

Shortly after the accident, the Regional Public Prosecutor’s Office in Katowice initiated
a principal investigation in order to determine the circumstances of the crash and assess
whether a crime has been committed. According to the statement of the Regional Public
Prosecutor’s Office in Katowice, due to the nature of injuries suffered by the cyclist and
the judge, the investigation is conducted in the matter of unintentionally inflicting grievous
bodily harm, i.e. an act under article 156 §2 of the Criminal Code [1, 2]. The prosecutor
must, therefore, determine whether the caused injuries were a result of culpable human
activity or whether they were a result of a combination of several circumstances, and thus
neither fault nor the criminal liability can be attributed to a person.

This article attempts to assess the unfortunate accident that occurred just before the finish
line of the first stage of the 2020 Tour de Pologne through the prism of the provisions
of the Act of 6 June 1997, Criminal Code [3], including the so-called (binding in Poland)
sport risk justification, which excludes the criminal liability of the competitor who caused
damage to the health or death of the competitor or third parties (bystanders) during the
competition. There is no room for doubt: the prosecutor conducting the investigation in
the matter of unintentionally inflicting grievous bodily harm, after gathering all evidence,
will have to answer the question whether the behaviour of Dylan Groenewegen, a cyclist,
falls within the sport risk justification of the crime.

COURSE OF EVENTS REPRODUCED ON THE BASIS OF COMMONL
AVAILABLE MATERIALS

First of all, it should be noted that this accident was recorded on more than one device and
these recordings are widely available on the Internet [4]. Thus, such material is objective
in character. It is resistant to the passage of time and is not prone to deformation. As
a consequence, recreating the course of this particular crash is not difficult.

On August 5, 2020, the first of five stages of the 77th edition of the Tour de Pologne took place.
Cyclists started this stage at the Silesian Stadium in Chorzéow, a multifunctional sport stadium in
Silesian Voivodeship, and finished next to the Spodek Arena in Katowice. They rode for 196 km.

In the final meters of the first stage of the race around Poland, an unfortunate accident
occurred. Jumbo-Visma cyclist, Dylan Groenewegen, who fought for the victory, deviated
from his line and by going to the right prevented Fabio Jakobsen from cycling and finishing
the race. As a result, the Deceuninck-Quick-Step cyclist hit the barriers at high speed and
suffered very serious injuries. Fabio Jakobsen, a talented cyclist, was taken to hospital in
a severe condition. One of the judges, who stood nearby and handled the photocell, and
numerous cyclists from the peloton were also seriously injured. All injured were given
immediate medical assistance. Those most severely affected were sent to the Vovoidship
Specialist Hospital in Sosnowiec, where they received further medical assistance. Dutch
cyclist Fabio Jakobsen suffered the most serious injuries. He underwent a surgery and
now has to go through a long rehabilitation process [5-9].

By the commissaires’ panel decision, Dylan Groenewegen was disqualified and excluded
from further competition. The Union Cycliste Internationale considered the cyclist’s
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behaviour unacceptable and referred the matter to the Disciplinary Commission to request
the imposition of sanctions commensurate with the seriousness of the facts [10].

LEGAL ANALYSIS OF THE CRASH THROUGH THE PRISM
OF THE POLISH CRIMINAL CODE

The analysed event occurred in the territory of the Republic of Poland. As a consequence,
in accordance with the territoriality principle stated in Article 5 of the Polish Criminal
Code, the unfortunate accident should be assessed through the prism of the Polish criminal
code. Article 5 of the Polish Criminal Code applies to a perpetrator regardless of his
nationality, thus the Polish criminal code applies to Polish citizens (regardless of the place
of domicile) and to foreigners.

Polish criminal law sets out circumstances which exclude criminal liability. Such
circumstances include, among others, the so-called justifications. It is generally accepted
in the legal doctrine that justification is a circumstance excluding unlawfulness and
thus criminal liability. Criminal law identifies statutory and non-statutory justifications.
The former are listed in the statute, where their features are defined (e.g., right to self-
defence, state of higher necessity). On the other hand, non-statutory justifications do not
have their own statutory source, but they have been developed in legal doctrine and are
recognised in judicial decisions.

Sport risk is one of the so-called non-statutory justifications, i.e. circumstances excluding the
unlawfulness of a prohibited act. Although actions of a competitor acting under the conditions
of sport risk justification formally fulfil the elements of a crime (e.g. causing serious injury
to another competitor), yet there are not illegal and, therefore, do not constitute a crime.

Before giving grounds applying to the sport risk justification, it is necessary to make
a few general remarks about the investigation being conducted in the Regional Public
Prosecutor’s Office in Katowice, as well as the direction in which it is being conducted.

What is important, the investigation is being carried as an ad rem procedure, so no one
has been charged with inflicting grievous bodily harm yet. According to the statement
of the Regional Prosecutor's Office in Katowice, due to the nature of injuries suffered,

the investigation is conducted in the matter of unintentionally inflicting grievous bodily
harm, i.e. an act under article 156 §2 of the Criminal Code. Pursuant to article 9 §2 of the
Criminal Code, a prohibited act is committed unintentionally if the perpetrator, without
having an intent of its commission, commits it due to non-compliance with carefulness
required in the given circumstances, although he has foreseen or might have foreseen
the possibility of committing it. In the event in question, the source of the precautionary
rules were the rules of road bicycle racing, in particular the precautionary rules for the
prevention of acts of violence and sports accidents, not the traffic rules or the speed limits.

The unfortunate accident could not be classified as a crime against traffic safety, i.e. the
so-called "serious traffic accident", as set out in article 177 §2 of the Criminal Code,
which is subject to the penalty of deprivation of liberty for between 6 months and 8
years. A traffic accident, defined in article 177 §2 of the Criminal Code, may be a result
of violation of road safety rules. However, the national road safety rules did not apply to
the cyclists - they cycled on a road closed for traffic.

Therefore, the cyclists were not road traffic participants. The road was reserved for
competitors only. For this reason, the competitors were not obliged to follow the traffic
rules, including the speed limits. However, what is important, cyclists were obliged to
follow the rules of their sport discipline - road bicycle racing. For these reasons, the
Prosecutor's Office's viewpoint on the legal characterisation of the act is adequate.
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As stated above, the prosecutor in charge of the investigation, after gathering all evidence,
will have to answer the question whether the behaviour of cyclist Dylan Groenewegen
falls within the sport risk justification. In the Polish legal system, the exclusion of criminal
liability of a competitor on the basis of the sport risk justification for injury or death of an
opponent takes place when the following conditions are jointly met [11]:

1. death or injury occurred while practicing the permitted sport,

2. the action was taken for a specific sport purpose, i.e. in order to defeat another player

or team,
3. the perpetrator of death or injury followed the rules applicable in the given sport discipline.

Legal literature and judicial decisions indicate that the exclusion of criminal liability for
causing a sport accident under the conditions of a sport risk justification may occur not
only when the competitor is involved in the accident, i.e. both the injured party and the
perpetrator is the competitor, but also when the effects of the participant's behaviour
affect third parties (bystanders), i.e. audience, judges, coaches, etc. [12, 13].

According to article 13 section 1 point 2 of the act on sport [14], Polish sports associations
have the exclusive right to establish and implement sports, organisational and disciplinary
rules in sports competition organised by them. Sport rules take a central place in the
assessment of a competitor's criminal liability for the death or injury of a fellow competitor.
However, not every violation of sport rules will result in criminal liability. Such liability
occurs only if there is a causal relationship between the violation of a specific rule and
the result - death or bodily injury of a competitor. In other words, causing the effect of
death or bodily injury of a competitor can only be attributed to another competitor if the
compliance with the sports rules would prevent this effect from occurring.

Sports rules are based on the standard of conduct addressed to specific groups, distinguished
due to the nature of sports activities, i.e. both to game participants, referees, coaches
or organizers of sports events [15]. These principles can perform various functions, and
therefore science uses different typologies. Szwarc [16] distinguishes between an order
principle and a precautionary principle. The order principle defines the course of a fight or
game, while the precautionary principle is used to prevent brutality and sports accidents.
Only the precautionary principle is of criminal law significance, as it may form the basis
for a legal assessment of an athlete's behaviour. On the other hand, violation of the order
principle may only result in liability in the course of the game (in-sport). In addition, Szwarc
[16] distinguishes among the above-mentioned rules of sports fundamental (important)
rules, which are essential for a given branch of sport and the violation of which means
that a given behaviour ceases to be considered a sport, and any accidents caused in
connection with it should be assessed through the prism of the legal criminal norm [16].

The sport rules established by the Polish Cycling Federation are a consequence of the
Union Cycliste Internationale regulations. The sports provisions of the Polish Cycling
Federation are systematically and directly translated from the original regulations of the
Union Cycliste Internationale [17]. In accordance with point 2.3.036 of Part II entitled
"Road Races" of the Polish Cycling Federation regulations, cyclists are strictly forbidden
to deviate from the lane they selected when launching into the sprint and, in so doing,
endangering others. Furthermore, what is crucial, according to point 5.1 of Part II of the
Polish Cycling Federation regulations, deviation from the chosen line that obstructs or
endangers another cyclist or irregular sprint (including pulling the jersey or saddle of
another cyclist, intimidation or threat, blow from the head, knee, elbow, shoulder, hand,
etc.) constitutes a disciplinary offence for which, in serious cases, the commissaires’ panel
(jury) may disqualify a cyclist.
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CONCLUSION

To sum up, it will be extremely difficult to determine that the injuries suffered by cyclist
Fabio Jakobsen in the crash at the finish of the first stage of the 77th Tour de Pologne were
caused under the conditions of sport risk justification. Additionally, Dylan Groenewegen's
behaviour has already been judged, although naturally not by the investigating authority.
According to the commissaires’ panel decision, Dylan Groenewegen was disqualified and
excluded from further competition. However, the findings of the panel are not binding for
the investigating authority. Nevertheless, it is difficult to imagine that the investigation
authority will come to a completely different conclusion about the competitors' compliance
with the sport rules during the finish of the first stage of the 77th Tour de Pologne than
the commissaires’ panel. These issues will probably also be subject to the opinion of a
sports expert. In practice, in cases involving sports accidents, the body conducting criminal
proceedings will allow a sports expert’s opinion as evidence in order to assess the behaviour
of competitors as well as competition organizers, through the prism of their compliance
with sport rules, in particular the precautionary rules for the prevention of sport accidents.
The sports expert should also express his opinion on the safety measures used by the race
organizers, including metal barriers surrounding the race route. The need to comply with
the precautionary rules to prevent sports accidents applies not only to the competitors
themselves, but also to other people, including coaches, competition organizers and anyone
whose behaviour may affect the safety and lack of danger to the health and life of the
competitors, as well as bystanders, during sports competition [15].
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